. 2K
United States General Accounting Office l Qa LLQQ .

G AO Report to the Chairman,
‘ Committee on Governmental Affairs

United States Senate

JUSTICE
DEPARTMENT

An Assessment of the
Need for a Statutory
Inspector General

AT

129429

Accounting Offico GROBUL O the b
‘8pproval by the Office of Congres
-

REBTRICTED——Not to he relzased outsido the o w

GAO/AFMD-86-8
5344




g




GAO

United States
General Accounting Office
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February 24, 1986

The Honorable William V. Roth, Jr.
Chairman, Committee on Governmental aAffairs
United States Senate

Dear Mr. Chairman:

This report is in response to your May 18, 1984, request that we
review the organization and operation of the Department of Justice's
audit and investigative activities to determine how they differ from
those authorized under the Inspector General Act of 1978 and to offer
a recommendation on whether there should be a statutory inspector
general (IG) at Justice. Our review was later expanded at your
request to address Justice's objections to establishing an IG at
Justice and to provide information on the different methods of
structuring a Justice IG.

Our review focused on the organization and operation of Justice's
audit groups and internal investigations units to determine whether
the audit groups adhere to generally accepted government audit
standards regarding the need for personal and organizational
independence and coordination among an agency's various audit

groups. Further, we examined whether the internal investigations
units are organizationally independent and free from such impairments
as could affect staff objectivity.

Unless you publicly announce the contents of this report earlier, we
plan no further distribution of this report until 30 days from the
date of this letter. At that time, we will send copies of this
report to the Attorney General, appropriate congressional committees

and WWM&%&G parties.,

Frederick D. Wolf
Director




Executive Summary

The Department of Justice has a system of audit and internal investiga-
tion that is not structured, and does not operate, like the systems of fed-
eral agencies with statutory inspectors general (1Gs). Consequently, the
Chairman of the Senate Committee on Governmental Affairs asked GA0
to review the organization and operation of Justice’s audit and investi-
gative units. It was subsequently agreed with the Committee staff that
GAO would:

determine how these units differ from those authorized under the
Inspector General Act of 1978,

review Justice’s objections to establishing a statutory 1G, and

offer a recommendation on whether there should be a statutory 1G at
Justice.

gackground

Since 1976, the Congress has established statutory IGs in all federal
executive departments except Justice and Treasury. They were
excluded because the Congress wanted to give additional consideration
to both departments’ objections to a statutory IG.

Justice has numerous audit and internal investigations units, located
throughout various bureaus, divisions, and field offices, which receive
audit and internal investigative oversight from the departmental level
audit staff and Office of Professional Responsibility. It maintains that
these units serve the basic inspector general function and that a statu-
tory 1G, who could render judgments on Justice’s activities, might inter-
fere with or jeopardize their investigations, prosecutions, and other law
enforcement activities.

Eesults in Brief

GAO believes that, unlike the statutory IGs, Justice’s audit and internal
investigations units’ structure and management lack organizational
independence, and that this may inhibit independent, objective assess-
ments and reporting to the Attorney General and the Congress on
departmental activities. GAO also believes that, in light of the primary
responsibilities of 1Gs under the Inspector General Aet and the experi-
ence of IGs in other agencies, the ill effects Justice anticipates if included
under the Act are unlikely to occur.

[
Principal Findings

GAO’s survey of the Department of Justice’s audit and internal investiga-
tion structure found it to be fragmented among the Department’s
bureaus and offices.
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Executive Summary

Statutory Inpsectors
General

The audit and investigative staffs of the statutory 1Gs are directed to
report, by statute, directly to the agency head or deputy and the Con-
gress, to perform comprehensive departmentwide audits and investiga-
tions, and are to be organizationally independent. This organization and
management provides a maximum degree of independence to the 1Gs and
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heads. (See pages 20-21.)

Justice Audit Activities

Repommendation

GAO believes the structure and management of Justice’s audit and
internal investigations units lack organizational independence and fail to
maintain an independent appearance. For example, with the exception
of the Office of Professional Responsibility, auditors and investigators:

do not have direct access to the Attorney General,

review areas or investigate persons in the entity to which they are
assigned, and

report to officials with responsibility for the areas or persons under
review. (See pages 18-19.)

Justice has expressed concern that amending the Inspector General Act
of 1978 to include Justice could disrupt investigations, litigation, and
other law enforcement activities. Justice has also expressed concern
regarding the structure and operation of a statutory 1G. Therefore, since
passage of the Inspector General Act of 1978, Justice has expressed con-
cern about extension of the 1978 16 Act to Justice in any form. Justice's
concern over the 1G’s disclosure of sensitive or classified information
should be allayed by provisions of the Inspector General Act prohibiting
the public disclosure of information that is part of any ongoing criminal
investigation or that is otherwise prohibited from disclosure by law or
executive order. GAO believes several options are available to address in
legislation some of Justice’s concerns and still establish an 1G to meet the
primary objectives of the 1978 1G Act. (See pages 28-32.)

GAO recommends that the Congress amend the Inspector General Act of
1978 to establish a statutory Office of Inspector General at the Depart-
ment of Justice in order to strengthen management’s control; promote
efficient and effective operation; combat fraud, waste, and abuse; and
ensure that the Attorney General and the Congress will be informed of
significant findings. To address some of Justice’s concerns, the Congress
may wish to consider various options in structuring such an office and
establishing its responsibilities. (See page 32.)

Page 3 GAO/AFMD-86-8 Need for a Justice IG




Agency Comments

Executive Summaxy

In commenting on a draft of this report, Justice reiterated its opposition
to the creation of a statutory IG in any form for the Department of Jus-
tice. Since passage of the Inspector General Act of 1978, Justice has con-
sistently expressed what it considers to be serious concerns with
extension of the 1978 Act to the Department of Justice. Further, Justice
stated that although the GAO review recognized some of its concerns, a
substantive assessment of the impact of establishing an IG at Justice was
not made and, lacking a demonstrable basis for need, Justice continues
to oppose the establishment of an 16, This review was not intended to
assess the performance of Justice’s audit and investigative units, but
rather, to determine how these units differ from those authorized under
the 1978 Act. Appendix IV contains Justice’s comments and GAO's
response to each comment. GAO has considered Justice’s comments; how-
ever, GAO continues to believe that a statutory inspector general is
needed to assure independence for Justice audits and internal
investigations.

Page 4 GAO/AFMD-86-8 Need for a Justice IG
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Chapter 1

Introduction

The Congress passed the Inspector General Act of 1978 in order to cen-
tralize the leadership of 12 agencies’ audit and investigative functions
under senior agency officials responsible only to the agency heads or
deputies, and to have the independence needed to detect government
fraud, waste, and abuse. The Departments of the Treasury and of Jus-
tice opposed inclusion under the Act and were not included in the 1978
Act or other legislation which has established statutory inspectors gen-
eral in eighteen departments and agencies. Legislation to include them
has, however, been considered periodically.

The Chairman of the Senate Committee on Governmental Affairs
requested that we review the organization and operations of Treasury’s
and Justice’s internal audit and investigation functions to determine
how they differ from those authorized under the Inspector General (1G)
Act, and make recommendations on the need for statutory inspectors
general at those departments. (See appendix 1.) A separate report will be
issued on our review of Treasury.

Essential to our review of Justice’s internal audit and investigative func-
tions is an understanding of the impetus and rationale for establishing
statutory inspectors general. That information, plus a brief description
of the Department of Justice, follows. Our objectives, scope, and meth-
odology for this review are presented at the end of this chapter.

Chapter 2 describes the audit and investigative functions at Justice and
how they operate, and briefly describes the statutory 1G offices at three
federal agencies. Chapter 3 presents Justice’s objections to having a
statutory inspector general and our assessment of those objections. It
concludes with matters for the Congress to consider on the question of
establishing a statutory inspector general at Justice and our recommen-
dation on the issue.

Iﬁspector General Act

The inspector general concept as set forth in the 1978 Inspector General
Act, which we support, consolidates auditing and investigative responsi-
bilities under a single senior official who reports directly to the agency
head or officer next in rank below the head. This results in independent
and objective units which conduct and supervise audits and investiga-
tions relating to programs and operations of their respective depart-
ments and agencies.
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Chapter 1
Introduction

The Inspector General Act of 1978 was passed following a series of
events which emphasized the need for more independent and coordi-
nated audits and investigations in federal departments and agencies.
First, in 1974, the Secretary of Agriculture abolished its administra-
tively established Office of Inspector General. This action clearly
demonstrated the impermanent nature of a nonstatutory inspector gen-
eral. Later, in 1974 and 1975, a study by the House Intergovernmental
Relations and Human Resources Subcommittee, Committee on Govern-
ment Operations, disclosed inadequacies in the internal audit and inves-
tigation procedures and resources in the Department of Health,
Education and Welfare (HEW), now the Department of Health and
Human Services. The need to deal more effectively with the danger of
loss from fraud and abuse in HEW programs led to establishing the first
statutory Office of Inspector General in 1976.

In 1977, the subcommittee began a comprehensive inquiry to determine
whether there was a need at other federal departments and agencies for
similar statutory Offices of Inspector General. Their study revealed
serious deficiencies in a number of departments’ and agencies’ audit and
investigative efforts, such as:

a lack of independence exhibited by the fact that auditors and investiga-
tors reported to officials who had responsibility for programs that were
being audited,

no central leadership of auditors and investigators, and

lack of procedures to ensure that agency heads and the Congress are
kept fully and currently informed of serious problems discovered in the
operation of agency programs.

As an initial effort to correct these deficiencies, the 1G Act of 1978 estab-
lished 12 additional statutory Offices of Inspector General to be pat-
terned after the one at HEW. Other legislation has been passed to
establish statutory inspectors general in five additional departments
and agencies.!

"The Inspector General Act of 1978, as amended, is contained in Title 5, appendix, of the United
States Code. The Act established inspectors general in 12 agencies: the Departments of Agriculture,
Commerce, Housing and Urban Development, the Interior, Labor, and Transportation; the Community
Services (now defunct), National Aeronautics and Space, Small Business, General Services, and Vet-
erans’ Administrations; and the Environmental Protection Agency. The Act was amended in 1979 to
include the Department of Education; in 1881 to include the Agency for International Development;
and in 1982 to include the Department of Defense. Other legislation created inspectors general in the
Departments of Energy, and Health and Human Services. The Foreign Services Act of 1980 created a
statutory IG at the Department of State.

Page 9 GAO/AFMD-86-8 Need for a Justice IG
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The Inspector General Act consolidated the audit and investigative
responsibilities of each department or agency under the direction of one
senior official—the inspector general—who reports to the head of the
agency or an official next in rank below the agency head. This assures
that auditors and investigators are not reporting to the officials who are
directly responsible for the programs under review.

These statutory inspectors general are appointed by the President, by
and with the consent of the Senate, without regard to political affiliation
and solely on the basis of integrity and demonstrated ability in
accounting, financial analysis, law, management analysis, public admin-
istration, or investigations. The Act states that, with the exception of
the Department of Defense, neither the agency head nor the officer next
in rank below the agency head shall prevent or prohibit the inspector
general from initiating, carrying out, or completing any audit or investi-
gation, or from issuing any subpoena during the course of any audit or
investigation. The Secretary of Defense was provided, under section 8 of
the Inspector General Act of 1978 as amended, the authority to halt
audits and investigations within the Department in the interest of
national defense. However, in any case where an audit or investigation
is halted, the Department of Defense 1G must report such action to the
appropriate congressional committees, and the Secretary must submit a
statement of reasons to the same committees.

Statutory inspectors general are responsible for (1) conducting and
supervising audits and investigations, (2) providing leadership and coor-
dination and recommending policies to promote economy, efficiency, and
effectiveness, and (3) detecting fraud and abuse in programs and opera-
tions of their agencies.

The Act requires inspectors general to comply with the generally
accepted audit standards established by the Comptroller General of the
United States for audits of federal establishments, organizations, pro-
grams, activities, and functions. One of these standards requires audi-
tors and audit organizations to be personally and organizationally
independent and to maintain the appearance of independence so that
opinions, conclusions, judgments, and recommendations will be impar-
tial and will be viewed as impartial by knowledgeable third parties.

Additionally, the Inspector General Act requires the inspectors general

to prepare semiannual reports to the Congress which summarize the
activities of the IG during the preceding 6-month period. The reports are

Page 10 GAO/AFMD-86-8 Need for a Justice IG




Chapter 1
Introduction

forwarded to the head of the department, who is responsible for trans-
mitting the reports to the appropriate congressional committees.

Missi d The mission of the Department of Justice is to represent the government
1SS10Nn an ; A . .
! . . . in legal matters; ensure healthy business competition; protect the public
Orgamzatlon of Justice  from criminals and subversion; enforce drug, immigration, and naturali-
| zation laws; prevent and detect crime; and prosecute and rehabilitate
} offenders. It has over 61,000 employees and, in fiscal year 1985, had a
budget of $3.67 billion. The Attorney General of the United States, who
is appointed by the President and confirmed by the Senate, heads the

r agency.

Justice’s operations can be divided into five major functional areas—
litigation and prosecution, investigation, adjudication, law enforcement,
1 and corrections. Justice attorneys represent the government in litigation
: and prosecution through one of these six divisions: civil, criminal, anti-
trust, civil rights, tax, and land and natural resources. The other work
of Justice is carried out through these five bureaus: the Bureau of
Prisons (BOP), the Drug Enforcement Administration (DEA), the Federal

| Bureau of Investigation (FBI), the Immigration and Naturalization Ser-

| vice (INS) and the United States Marshals Service (USMS). (An organiza-
tional chart for Justice is found in appendix II.)

As agreed upon with the Committee staff, the objectives of this review
were to:

ectives, Scope, and

« review the organization and operation of the Justice 1G-type audit and

| investigative activities to determine how these offices differ from those
authorized under the Inspector General Act of 1978,

« address Justice’s objections to establishing a statutory 16 at Justice,

» provide information on different methods of structuring a Justice 1G,
and

« offer a recommendation on whether there should be a statutory 16 at
Justice.

In this review we did not assess the adequacy of the work of Justice’s
audit and investigative groups and their contributions to Justice’s
management.

| We analyzed the Inspector General Act of 1978, other related legislation,
| previous studies, legislative histories, and congressional hearing reports
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to determine the reasons for establishing statutory 1Gs, their duties and
responsibilities, their reporting requirements, types of reports, and
report distribution.

We interviewed former and present Justice officials to determine the
staffing, funding, and organization of Justice’s audit and internal inves-
tigations units. We analyzed Justice directives, policies, procedures,
workplans, and audit reports to determine the purposes for which the
audit and investigations units were established, types of audits planned,
the types of reports issued and to whom. We obtained the views of
department and bureau-level officials on the establishment of a statu-
tory 1G at Justice. We also obtained information on aspects of Justice’s
operations, such as access to grand jury information, which Justice feels
makes it unique and different from other agencies.

We used as criteria the Comptroller General’s Standards for Audit of
Governmental Organizations, Programs, Activities, and Functions and
the Office of Management and Budget’s Circular A-73, “Audit of Federal
Operations and Programs,” and Circular A-50, *“Audit Follow-up,” to
determine if Justice and selected 1Gs conform to accepted standards and
procedures relative to organizational independence and audit follow-up.

We interviewed selected IG officials at the Departments of Agriculture
(usma), Defense (DOD), and Housing and Urban Development (HUD),
whose organizations represent examples of statutory 1G offices. We
requested that these statutory 1Gs and Justice’s audit and internal inves-
tigations officials provide information about their respective missions,
staffing, budget, independence, audit and investigative responsibilities,
reporting requirements, relationships with top agency management, and
status within their agencies. We used this information to determine the
differences between Justice’s audit and internal investigations units and
those authorized by the Inspector General Act. Our review did not
include an assessment of the adequacy of the work of the 1Gs’ audit
groups.

We conducted our review at the Department of Justice, Washington,
D.C., and at Justice’s components in Falls Church and McLean, Virginia.
Our review covered the period July 1984 to March 1985 and was con-
ducted in accordance with generally accepted government auditing
standards.

We provided copies of our draft report to the Department of Justice on
June 28, 1985, for comment. Justice’s primary concerns are addressed in
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chapter 3 of the report, and the complete comments, received on October
16, 1986, are included as appendix IV.
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Chapter 2

Audit and Internal Investigations Functions

|
|
|

The fundamental responsibilities of agency management include the
independent assessment of its programs and operations to determine
whether they meet the intended objectives in an efficient and economic
manner, and a full rendering of its activities to the public. The feedback
obtained through this process gives management essential information it
needs to carry out other basic management functions such as planning,
staffing, taking needed corrective actions, and redirecting program oper-
ations. Effective audit and internal investigations can meet these needs.

The Department of Justice believes that its structure of audit, evalua-
tion, and investigative units fulfills this need. Their functions are
described in this chapter and are followed by a brief description of the
statutory IG offices at selected federal agencies.

L
The Roles of Justice

Audit and Internal
Investigation Units

Justice managers are assisted in assessing the agency’s programs and
operations by 15 separate audit and internal investigations units. (See
appendix III.) There is one audit group and one internal investigations
unit with departmentwide responsibilities. The eight other audit groups
and five internal investigations units are located in the five bureaus and
have responsibility for audits and investigations within their particular
bureaus. Figures 2.1 and 2.2 illustrate the location of these units within
Justice.
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Audit and Internal Investigations Functions

Figure 2.1: Department of Justice Audit Organization
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w

Figure 2.2: Department of Justice Internal Investigations Organization
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Chapter 2
Audit and Internal Investigations Functions

Independence of
Juystice Audit and
Internal Investigations
Units

Collectively, these units employ about 329 professional and 32 support
staff. Their fiscal year 1986 funding figures are not a separate line-item,
but rather are included in each bureau’s general request.

The only departmentwide audit group, the Audit Staff, is located in the
Justice Management Division (JMD) and is responsible for conducting
audits in JMD, the litigating divisions, and throughout the department on
departmentwide issues. It is also responsible for formulating, imple-
menting, and reviewing Justice-wide audit policies, standards, and pro-
cedures, and overseeing the eight bureau-level audit units. The Audit
Staff conducts or coordinates the audits of organizations performing
under contracts, grants, or other agreements with Justice. Each of the
other eight bureau-level audit units conducts financial and compliance
audits, or economy and efficiency reviews within its own bureau.

The departmentwide internal investigations unit, the Office of Profes-
sional Responsibility (OPR), investigates alleged abuses of prosecutorial
discretion, conducts investigations in the litigating divisions and of
senior Justice officials, and reviews all investigations concerning allega-
tions of criminal or ethical misconduct against any Justice employee. It
also serves as a liaison with the criminal division after detection of
waste, fraud, and error in Justice operations; reviews allegations of
reprisals against “whistleblowers;” and monitors the activities of the
five bureau-level internal investigations units.

The bureau-level internal investigations units investigate allegations of
criminality and serious misconduct by employees of the respective
bureaus and maintain liaison with OPR. The bureau-level units also mon-
itor disciplinary action taken against the employees of their respective
bureaus.

The Comptroller General's standards for audit work emphasize that:

“In all matters relating to the audit work, the audit organization and the individual
auditors, whether government or public, must be free from personal or external
impairments to independence, must be organizationally independent, and shall
maintain an independent attitude and appearance.”

Impairments to an auditor’s or investigator’s independence may result
from previous or anticipated involvement in the management of the area
under review, preconceived ideas of or personal relationships with the
individuals or groups under review, or career considerations.
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Although there are, as yet, no governmentwide standards for investiga-
tive work, the interim quality standards for federal offices of inspectors
general, developed by the President’s Council on Integrity and Effi-
ciency, indicate that investigations, like audits, should be carried out by
personnel and organizations that are aiso independent of department
operations.

The 13 audit and investigative units of Justice that are organizationally
part of the bureaus they review are not organizationally independent.
We found that the organization and operation of these units could affect
the impartiality of their staffs.

For example, the reports of the eight audit units (located in the five Jus-
tice bureaus) are referred through the bureau hierarchy to the bureau
director. The bureau director is responsible for the programs and opera-
tions reviewed by the audit units. There is no assurance that the
Attorney General is advised of the work of these audit units. If a report
is forwarded to the Attorney General, it must pass through anywhere
from three to six officials before it reaches him. (See figure 2.1.)

Reports of the five investigative units (located in the five Justice
bureaus) are forwarded to their respective bureau directors; summaries
of significant items are forwarded to OPR monthly for its information
and whatever action it deems necessary. An impairment exists where, in
some instances, investigative unit personnel rotate from conducting the
bureau’s basic mission, to conducting integrity investigations of former
or future coworkers, to again participating in the bureau’s mission.
Again, since the five bureau-level investigative units determine what
items are significant enough to report to OPR, there is no assurance that
the Attorney General is promptly apprised of the work of the investiga-
tive units, and, unless an investigator ignores normal reporting channels
and goes directly to OPR, a report would have to pass through as many
as six officials to reach the Attorney General. (See figure 2.2.)

The degree of organizational independence of the departmentwide audit
group (the Audit Staff) is also questionable. Although reports of the
Audit Staff on activities in the JMD are submitted to the Attorney Gen-
eral, the director of JMD supervises and evaluates the auditors and has
responsibility for the activities which are subject to audit.

The OPR reports directly to the Attorney General and is the only investi-

gative or audit unit of Justice with such a degree of organizational
independence.
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In summary, we found that with the exception of the OPR, the existing
placement and reporting processes of the audit and internal investiga-
tions units at Justice create (1) the appearance that the units are part of
a program entity and not truly independent and (2) the potential for the
staff to be placed in situations where career considerations or personal

2ol 4
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m
Coordination of Justice
Audits and
Investigations

Office of Management and Budget, Circular No. A-73, revised, maintains
that audit effectiveness is enhanced by central coordination of an
agency’s audit activities. It states:

‘“...the operation or policy control of all audit activities in a department or agency
should be under the direction of a single individual. Close coordination should be
maintained between the audit organization, the designated audit followup official,
investigative units, and other management review activities.”

At Justice, the eight bureau-level audit groups operate solely within the
bureau to which assigned and do not routinely coordinate their audit
work with each other. The Audit Staff has responsibility for estab-
lishing Justice’s audit policy as well as for coordinating audits. It coordi-
nates its work with bureau-level audit groups to the extent that it
conducts a departmentwide survey of target audit areas and considers
the work of the bureau-level audit groups during the preparation of its
own annual work plan. Individual audit reports, however, are not
exchanged.

The five internal investigations units, located within the five bureaus
they investigate, submit monthly status reports to the OPR. OPR becomes
involved only where potential criminality is significant or questionable
investigative practices are indicated.

In summary, we found that there is no one person or office responsible
for coordinating audits and investigations at Justice. The responsibilities
of both the Audit Staff and opr are limited to the actions and circum-
stances noted above.
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Chapter 2
Audit and Internal Investigations Functions

Office of Management and Budget Circular A-50, revised, states:

“Audit followup is an integral part of good management, and is shared responsi-
bility of agency management officials and auditors. Corrective action taken by man-
agement on resolved findings and recommendations is essential to improving the
effectiveness and efficiency of Government operations. Each agency shall establish
systems to assure the prompt and proper resolution and implementation of audit
recommendations.... Agency heads are responsible for (1) designating a top manage-
ment official to oversee audit followup, including resolution and corrective action.”

JMD’s Audit Staff has designated regional follow-up officials to ensure
that recommendations from its departmentwide audits are implemented.
However, these follow-up officials do not assure implementation of the
audit recommendations of the eight bureau-level audit groups. Each of
Justice’s nine audit groups has its own independent audit follow-up
system, and each is responsible for tracking implementation of its own
audit recommendations. No Justice official monitors the status of all
audit recommendations throughout the agency.

DOD’s decentralized IG organization provides audit and internal investiga-
tive oversight and policy guidance to individual audit and investigative
organizations within the military services. HUD has a centralized 16
solely responsible for all agency audits and investigations. USDA has a
centralized IG solely responsible for all agency audits and most of its
investigations. Despite different organizational structures, offices of
statutory 1Gs at federal departments and agencies share the common,
statutorily based characteristics of being organizationally independent,
providing central leadership and coordination, and reporting directly to
the agency head and the Congress.

Although part of their respective agencies, all statutory IG offices cannot
be abolished by an agency head because they are organizationally inde-
pendent. This independence is evident in statutory IGs’ budgeting,
staffing, and reporting processes. For example, budget requests for the
USDA IG are developed by the IG and submitted directly to the agency
head, and those of the 1Gs at DOD and HUD are developed by the IGs and
submitted directly to agency heads through department-level review
panels. At Justice, funding and staffing decisions for audit and investi-
gation are usually made by bureau-level officials who bear direct pro-
gram responsibility for the areas subject to audit. The funding and
staffing levels for Justice’s audit and investigation units, therefore, are
not identifiable in the budget process.
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Staff members are permanently assigned to the statutory IG offices and
do not rotate between program operations and program review func-
tions. Since they do not review the entity to which they are assigned,
their opinions, conclusions, judgments, and recommendations should be
impartial and will be viewed as such by knowledgeable third parties.
Furthermore, statutory 1G staffs have free access to all agency records
and files. The only statutory exception to this is the DOD 1G, who can be
restricted from matters involving national security by the Secretary of
Defense. However, the DOD IG is required to notify appropriate congres-
sional committees of the restrictions, and the Secretary of Defense is
required to submit a statement of his reasons to the same committees.

Statutory 1G offices are required to be functionally independent of the
programs, operations, and entities they review and to report to a single
individual who has direct access to the agency head. (See figure 2.3.)
With audit and investigative activities directed and closely monitored in
this manner and with the 1G’s requirement for semiannual reporting to
the Congress, top agency officials and the Congress are better assured of
having the information necessary to assess agency programs and
operations.

Statutory IGs are required to submit semiannual reports to the agency
head and the Congress to ensure both are being fully and currently
informed about agency operations and the status of audit recommenda-
tions. The HUD IG, for example, even included in the semiannual reports
the names of responsible program officials who failed to implement
audit recommendations in a timely manner as an additional incentive for
quick resolution.
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Figure 2.3: Typical Statutory IG
Organization
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Chapter 3

Justice’s Concerns Regarding Establishment of

a Statutory IG

Representatives of the Department of Justice have appeared on several
occasions before committees of the Congress—in both the House and the
Senate-—to express what Justice considers to be serious concerns about
the extension of the Inspector General Act of 1978 in any form to Jus-
tice. Justice’s opposition centers around concern over the impact of an I1G
on departmental law enforcement operations and the ability of the
Attorney General to exercise broad-based discretion in directing Jus-
tice’s investigative, prosecutorial, and litigation functions.

Specifically, Justice is concerned its inclusion under the Inspector Gen-
eral Act would

superimpose the 1G over the authority of the Attorney General,

allow an independent IG to interfere with or jeopardize ongoing external
investigations and prosecutions, and

require the 1G to disclose sensitive or classified information.

Justice has also expressed concerns regarding the need for a statutory I1G
because it maintains its system of audit and internal investigations par-
allels that of existing statutory 1Gs, and the structure of a statutory 1G
office could eliminate the bureaus’ and divisions’ capacity for self-
assessment.

.|
Justice’s Concerns

Justice has testified that its inclusion under the 1978 Inspector General
Act would superimpose an IG over the authority of the Attorney General
and that a diffusion of the Attorney General’s responsibilities to investi-
gate, prosecute, and institute litigation would result.

For example, Justice’s program operating responsibilities— to investi-
gate, prosecute, institute, litigate, and settle law suits—concentrate on
law enforcement activities. Justice believes that the I1G’s responsibilities
to provide both policy direction for investigations and for conducting
investigations in an agency, as required by the Act, would conflict with
responsibilities committed to the Attorney General under present law.
While it is true that existing law does not explicitly address the situation
raised by Justice, we believe that in light of the primary responsibilities
of 1Gs under the IG Act and the existing language of the Act which pre-
cludes I1G assumption of agency program operating responsibilities, the
potential ill effects anticipated by Justice are unlikely to occur.

The Inspector General Act sought to create independent, objective
offices (1) to conduct and supervise audits and investigations relating to
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departmental programs and operations, (2) to provide leadership and
coordination, to recommend policies for promoting economical, efficient,
and effective operations, and to prevent and detect fraud, waste, and
abuse, and (3) to inform the agency heads and the Congress of serious
problems in a department’s programs and operations. The 1Gs’ role is
advisory; IGs were not given the authority to direct changes in a depart-
ment’s programs and operations.

The Act specifically precludes an agency head from giving the IG any
information that is otherwise restricted by existing statute or regula-
tion,? prohibits the transfer of any program operating responsibilities to
the 16,2 and requires the 1G to comply with standards established by the
Comptroiler General for audits of federal establishments, organizations,
programs, activities, and functions.

The Comptroller General standards require that audit organizations and
individual auditors be organizationally independent and free from such
impairments to that independence as may result from personal and pro-
fessional involvement in the operations or programs of the entity being
audited. Therefore, the 1G is to promote efficiency and effectiveness in a
department’s programs and operations and to alert the agency head
when serious problems arise, rather than to become involved in Justice’s
law enforcement efforts.

Since its mission includes enforcement of federal law through investiga-
tion, prosecution, and litigation, Justice believes that the Act would
allow the 1G to interfere with or jeopardize its ongoing investigations and
prosecutions. Justice argues that an 1G who can render judgments on the
exercise of prosecutorial discretion and other actions by Justice’s attor-
neys (such as the propriety of proceeding with an active investigation or
litigation) would, in effect, be exercising authority closely paralleling
that of the Attorney General and would diminish the flexibility and
candor they feel is necessary for the proper exercise of prosecutorial
discretion. As previously mentioned, we do not believe this is likely to
occur because the involvement of an IG in the exercise of legal judgment
would be only in reviewing cases to determine whether they were con-
ducted efficiently and in accordance with established policy and in an
advisory role to the Attorney General. For example, it would be consis-
tent with the purpose of the IG Act to examine whether the cases were

25 U.8.C. Appendix, Sec. 6(bX1).
35 U.S.C. Appendix, Sec. 9(aX2).
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processed within the time frames established by law or policy or
whether the required approvals were obtained.

Justice’s concerns raise the question of whether the 16 should be pre-
cluded from reviewing the legal judgments or prosecutorial discretion
exercised. For example, should an 1G comment on an attorney’s decision
regarding the adequacy of evidence to litigate a case or on whether
granting immunity to one defendant in return for testimony was neces-
sary to obtain a conviction against another defendant?

We believe that reviews of prosecutorial discretion are an appropriate
role for Justice’s OPR and should be exercised for the Attorney General
primarily by that office. However, we do not believe that the 1G should
be precluded from conducting reviews of this nature if a unique set of
circumstances warrants further review.

Justice’s concern over the 1G’s disclosure of sensitive or classified infor-
mation should be allayed by provisions of the Inspector General Act
prohibiting the public disclosure of information that is part of an
ongoing criminal investigation® or that is otherwise prohibited from dis-
closure by law or executive order.® For example, under Rule 6(e) of the
Federal Rules of Criminal Procedure, disclosure of grand jury material is
precluded unless so ordered by the court.

The 1982 amendment to the Inspector General Act provides specific pro-
visions to protect sensitive information from unauthorized disclosure.
We believe the language in the amendment is sufficiently broad to pro-
tect information in the Department of Justice.

However, the Congress did provide the Secretary of Defense an addi-
tional legislative provision to protect national security. Section 8 of the
Inspector General Act allows the Secretary of Defense to prohibit cer-
tain IG audits and investigations to preserve national security interests.
The 1G must report any such action to the appropriate congressional
committees, and the Secretary must submit a statement on the reasons
for his action to the same committees. If the Congress believes that sim-
ilar protection is needed for Justice due to its law enforcement responsi-
bilities, the Attorney General could be given powers similar to those of
the Secretary of Defense.

45 U.8.C. Appendix, Sec. 5(e)X1XC).
55 U.S.C. Appendix, Sec. 5(e)}1XA).
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Justice maintains that since it has given policy oversight and depart-
mentwide jurisdiction to Justice Management Division’s Audit Staff and
the Office of Professional Responsibility, its existing system of audit and
internal investigations parallels those of the statutory 1Gs and, there-
fore, establishing a statutory IG at Justice is unnecessary.

As has been discussed in the previous chapter, our review found that
the structure and management of Justice’s audit and internal investiga-
tions units do not provide either the degree of independence or manage-
ment oversight provided statutory 1Gs by the Inspector General Act of
1978. For example, Justice’s bureau-level audit groups review the opera-
tions of the entities to which they are assigned, report to officials who
have responsibility for the areas audited, and do not have the assurance
that top agency officials are made aware of the problems they identify.

With respect to internal investigations, Justice’s OPR does report to the
Attorney General. However, it only becomes actively involved in
bureau-level investigations when it becomes aware of allegations of a
violation of criminal law, abuse of prosecutorial discretion, or conflict of
interest. Additionally, the effectiveness of OPR is dependent on the
strong support of the Attorney General for its authority. This is a signif-
icant difference from the independence afforded an inspector general by
statute. The bureau-level units present an even greater appearance of
lack of independence since they investigate persons in the entities to
which they are assigned and report primarily to officials having respon-
sibility for the persons investigated. In some units, staff rotate between
performing this internal review function and conducting the entity’s
basic program responsibility, which could impair impartial judgment
and independence.

In addition to the primary concerns discussed above, Justice officials
maintain that the creation of an i1G will adversely affect agency opera-
tions by eliminating certain management functions and by destroying
the employees’ incentive to perform as well as they can. The manage-
ment functions which Justice contends creation of an IG office will
obscure are the right of a bureau director to assess his/her own opera-
tions and the review of a U.S. Attorney’s prosecutorial discretion. We
believe self-assessment is rightly part of a director’s operating responsi-
bility and should be conducted by agency management. It does not, how-
ever, eliminate the need for independent audit such as that provided by
the 1G Act. We believe review of an attorney’s prosecutorial discretion is
the primary responsibility of the Office of Professional Responsibility.
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CoKsiderations for the

Congress: IG
Responsibilities

|
|
|

The apprehension of some officials that establishing an 16 will result in a
decline in the quality of audits and internal investigations comes from
the belief within Justice that 1G staff would no longer have a direct per-
sonal interest in seeing the target areas improved and will be less
inclined to do a good job. We believe having a direct personal interest in
the area under review increases the potential for compromise of an
auditor’s or investigator’s independence and may affect his/her
impartiality.

If the Congress amends the Inspector General Act of 1978 to add Justice
to those agencies already having a statutory 1G, it may want to consider
including in the legislation language that addresses some of Justice’s
concerns. We believe this can be accomplished without hindering the I1G
in fulfilling the primary objectives of the 1G Act. For example, part of
Justice’s mission is to investigate such matters as organized crime,
illegal drug sales, and subversion. Justice officials fear that legislation
creating an IG to conduct audits and “investigations” could be inter-
preted as allowing the IG to become involved in these highly sensitive,
external investigations. Therefore, to avoid any possible confusion as to
the investigative role of a Justice IG, the Congress may wish to use the
phrase “‘internal investigations” instead of “‘investigations.”

Similarly, the Congress may wish to incorporate language that strikes a
balance between the scope of the 1G’s activities and the need for Justice
to protect the confidentiality of information needed to successfully
investigate and litigate cases. The Attorney General could be authorized
to excise such information from requested files if the Attorney General
determines the IG’s access to and disclosure of the information would
Jjeopardize the success of an ongoing investigation or litigation, or the
welfare of informants or protected witnesses. The Attorney General
could be authorized to prohibit the IG from initiating or proceeding with
an audit or investigation if the Attorney General determines excising the
information is not feasible. The 1G, on the other hand, could be autho-
rized to decline or terminate an audit or investigation if the Attorney
General’s excising of information would effectively preclude the I1G from
doing the audit or investigation. Statements supporting such determina-
tions should be submitted within 30 days to the appropriate congres-
sional committees. This authority is similar to that provided the
Secretary of Defense under section 8 of the Inspector General Act of
1978, as amended.
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The Congress may also wish to address the uncertainty at Justice as to
whether agency officials can evaluate their respective programs or
whether an 16 would have this function exclusively. In previously pro-
posed legislation, the Evaluation Staff in the Justice Management Divi-
sion has been designated to be transferred to the 1G’s office. Justice
maintains the Evaluation Staff performs a management assistance func-
tion and, therefore, it does not properly belong with the 1G and should
not be transferred. We agree program managers should have the
capacity to evaluate their operations. Where these assessments are advi-
sory and seek to evaluate program impact, plan future strategies, or
identify policy options, they form part of the manager’s operating
responsibility and are appropriate management functions. They do not,
however, eliminate the need for independent assessments to determine
whether the programs are meeting intended objectives, are being carried
out in conformity with law and regulations, or are being evaluated based
on appropriate, reliable data.

R

Considerations for the
Congress: IG Structure

The agency components specified for transfer to proposed inspector gen-
eral organizations by inspector general legislation affect the agency 16
structure and operation. Traditionally, the Inspector General Act has
placed all of an agency’s audit and investigative groups under the IG.
However, prior legislation introduced to establish an 1G at Justice, if
enacted, would not have included all audit and investigative groups and
would have resulted in only part of the agency having been placed
under direct IG oversight. The Congress may wish to consider various
alternatives for inclusion of audit and investigative groups selected for
placement under a Justice IG.

In an 1G organization similar to those created in 12 agencies by the 1978
Act, audit staffs would be transferred from the Justice Management
Division and the five bureaus to work for and report to the 1G. (See
figure 3.1.) Portions of evaluation or inspection units that currently per-
form such audit functions as compliance and program results reviews
could also be included. Internal investigations staff from the five
bureaus and those necessary to perform OPR’s investigative oversight
and fraud, waste, and abuse functions would also be transferred to work
for and report to the IG. OPR’s other responsibilities, such as the review
of prosecutorial discretion, would remain outside the 1G organization.
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Figure 3.1: Centralized IG Organization
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Audit Staff OPR Investigations/
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The advantages of this centralized arrangement are (1) central leader-
ship, (2) independent and objective assessments, (3) confidence that
audit recommendations will not be ignored, and (4) assurance that the
Attorney General and the Congress are being informed of serious prob-
lems. This arrangement, however, conflicts with the FBI's and DEA’s
existing rotational and career development programs by precluding the
rotation of staff between program and review functions.

As an alternative, an organization similar to that created for the poD 16
(see figure 3.2) could transfer the JMD Audit Staff and portions of its
Evaluation Staff to the IG, along with the investigative oversight func-
tion of oPR. These would be responsible for departmentwide audits and
oversight of bureau-level audits and internal investigations. The five
bureaus would retain their audit and internal investigations units which
would continue to report to their respective bureau directors.
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Figure 3.2: Department of Justice IG
Organization Patterned After DOD IG
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The main advantages of this organization are it (1) elevates the position
and enhances the independence of the Audit Staff and (2) approximates
the existing structure at Justice. Yet, while it would provide for leader-
ship and coordination among the various units and would increase
assurance audit recommendations were not being ignored, it would not
completely eliminate the potential impairments to objective assessments
at the bureau level, guarantee 1G staff ready access to all areas, or
ensure the IG would always be made aware of serious problems that may
arise.

Another alternative, which has been considered by the Congress in the
past, combines aspects of both concepts and could take many forms. In
it, the JMD Audit Staff and audit groups from selected bureaus would be
transferred to work for and report to the 1G, along with the internal
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investigations units of selected bureaus and the corresponding investiga-
tive oversight from OpPR. These audit and internal investigations units
would operate under a centralized concept and exercise an oversight
function and policy direction over the remaining, unassigned units.
Those units transferred to the 16 would provide the five advantages of a
centralized arrangement discussed earlier.

_
Conclusions

We believe that the Inspector General Act of 1978 should be amended to
add Justice to those agencies already having a statutory 1. To the
extent that the Congress believes some of Justice’s concerns warrant
attention, these concerns should be addressed in legislation and not by
continuing to exclude Justice from the Inspector General Act. Those
audit and investigative units selected for inclusion in a Justice 1G office
will determine the nature of the 1G’s role within the agency.

'm
Recommendation

}

We recommend the Congress amend the Inspector General Act of 1978
to establish an Office of Inspector General at Justice in order to
strengthen management’s control, to promote efficient and effective
operation, to combat fraud, waste, and abuse, and to ensure the
Attorney General and the Congress are kept fully and currently
informed of any serious problems. The Congress may wish to consider
various options in structuring such an office and establishing its respon-
sibilities to address Justice’s concerns.

_
Agency Comments

!

The Department of Justice maintains, as it has since passage of the
Inspector General Act of 1978, that any form of a statutory IG at Justice
would adversely affect its law enforcement responsibilities. Further,
Justice asserts that its audit and investigations units do have the degree
of independence and permanence needed to perform effectively and
efficiently.

We believe that Justice’s concerns over the sensitive nature of its law
enforcement responsibilities can be addressed adequately in the devel-
opment of legislation to establish an 1G at the agency. Our review was
not intended to assess the performance of Justice’s audit and investiga-
tive units; however, it did assess the independence and permanence of
these units.

We found that Justice’s audit and investigation units lacked the inde-

‘pendence and permanence provided to inspectors general under the
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1978 Act. We believe that independence and permanence are needed for
these units to effectively and efficiently perform their work and to
ensure that the Attorney General and the Congress are kept fully
informed of any serious problems. These goals can best be achieved by
an Office of Inspector General mandated by statute.
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Request Letter From the Senate Committee on
Governmental Affairs
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The Honorable Charles Bowsher
Comptroller General of the United Starte:
U.S. General Accounting Office

441 'G" Street. N.W.

Washington, D.C. 20548

Dear Chuck

As you know, the Justice and Treasury Departments do not
have statutory Inspectors General although some consideration has
been given to the idea. Both agencies do have their own audit
and investigative organizations but they are not statutorily
established and are not structured in the same manner as the
legislatively mandated Inspectors General

Since my Committee has a continuing, strong interest in the
effectiveness of the statutory IG's and has jurisdiction generally
over government audit and investigative activities, I believe it
would be useful for the GAO to review the organization and opera-
tions of the IG-type audit and investigative activities in the
Justice and Treasury Departments (i) to determine how these
offices differ from those authorized under the Inspector Ceneral
Act of 1978 and (ii) to provide information to the Congress on
the significance of those differences.

1 suggest that the GAO review include, but not necessarily
be limited to the following major areas:

e Staffing, funding and organization of the audit and
investigative offices;

e Principal policy and operational differences between such
offices and those authorized under the Inspector General
Act of 1978, including the extent of their adherence to
prescribed audit and investigative standards and the
extent of their cooperation with the Committees and
members of Congress;

e GAO's conclusions concerning the effectiveness of such
audit and investigative offices and specific
recommendations concerning the need to establish
statutory Inspectors General in the Justice and Treasury
Departments under the provisions of the 1978 Inspector
General Acc.
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I would appreciate it If your staff would contact my
Committee to discuss this request before audit work i{s begun,
Your staflf may contact Mr. Link Hoewing at 224-47S51 for further
information on thia request.

I appreciate your attention to this matter and look forward
to hearing from you in the near future.
Sincerely,

i William V. Roth, Jr.
‘ Chairman

\ WVR/J1m
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Department of Justice Organizational Chart
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Department of Justice Audit and Internal

Investigations Units

Professional
Audit groups*® staff Responsibilities
Justice Management Division
- Audit Staf 87 - Program results reviews
- Economy and efficiency audits
- Financial and compliance audits
- Audit policy guidance for Justice
Bureau of Prisons
- Staff located in five 80 - Management and operational
r%;ional offices audits of BOP institutions
- Financial Audit Section,
Office of Financial Management 6 - Financial and compliance audits - Operational audits
Drug Enforcement Administration
- Audit Section, Office of Inspections, Planning and 7 - Financial and compliance audits
Ingpection Division - Inspections of DEA entities
- Inspections Section, Office 21 - Economy and efficiency assessments
of Inspections, Planning and - Survey of compliance with DEA
ingpection Division policies and procedures
Fedaral Bureau of Investigation
- Audit Group, 21 - Financial and compliance audits
Office of Program Evaluation and Audit - Functional area assessments
Immibration and Naturalization Service
- Office of Field Inspection and Audit 16 - Field inspection of local offices
! - Financial and economy and efficiency surveys to detect
; auditable areas
- Pblicy and Procedures Section, Office of Comptroller 6 - Financial and compliance audits of five regional offices
3 every 2-1/2 years
United States Marshals Service
- Office of Internal Inspections 9 - Financial and fiscal compliance audits

- Economy and efficiency audits
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Department of Justice Audit and Internal

Investigations Units

‘ Professional
internal investigations units staff Responsibilities
Department of Justice
- Office of Professional Responsibility 6 - Monitors employee misconduct investigations in bureaus
- Quimarvienas intarnal invactirnatiane Af all Affiraa ~f 11 Q
CNMUNCTVIOGO NIGH AL BIVEQLIWYAUUIIS Vi dll VITILTO Wi W,
Attorneys and Justice’s litigating divisions
- Conducts investigations of senior Justice officials, U.S.
Attorneys and U.S. Marshals
- Directs Justice’s efforts to detect fraud, waste, and abuse
- Acts as liaison between bureau and Criminal Division in
‘ criminal investigations
Bureau of Prisons
. pffice of inspections 4 - Investigates aliegations of BOP empioyee misconduct
‘ - Monitors BOP field audits
Orug Enforcement Administration
- Pffice of Professional Responsibility 6 - Investigates allegations of DEA employee misconduct and
| acts of impropriety
Federal Bureau of Investigation
- Ptfice of Professional Responsibility 6 - Investigates allegations of FBI employee misconduct
i - Monitors disciplinary action taken against FBl employees
! - When requested, conducts criminal investigation of any
| Justice employee
Immi?ration and Naturalization Service
-Oftice of Professional Responsibility 42 - Investigates allegations of INS employee misconduct
- Maintains integrity awareness program and control
system in INS
United States Marshals Service
- Office of Internal Inspection 12 - Investigates allegations of USMS employee misconduct

2Audit staffs are located in the Washington metropolitan area with the exception of JMD's, BOP'’s, and
USMS'. Field staff for JIMD and USMS report to headquarters organizations, while BOP field auditors

report to regional directors,
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Comments From the Department of Justice .

Note: GAO comments
supplementing those in the
report text appear at the
end of this appendix.

U.S, Department of Justice

Washingion, D.C. 20330

\ October 16, 1985

Mr. William J. Anderson

i Director

| General Government Division

/ United States General Accounting Office
| washington, D,C. 20548

; Dear Mr, Anderson:

This letter responds to your request to the Attorney General
for the comments of the Department of Justice on your draft
report to the Chairman of the Senate Committee on Governmental
Affairs entitled "An Assessment of the Need for a Statutory
Inspector General at the Department of Justice," The report
recommends that the Congress consider amending the Inspector
General Act of 1978 to establish a statutory Office of Inspector
General (IG) in the Department by a blanket extension of the
1978 Act, or by establishing a hybrid IG organization and
tailoring any legislation creating an IG to accommodate the
Department's mission and responsibilities,

| As the General Accounting Office (CAO) is aware, ever since the
i passage of the Inspector General Act of 1978, representatives
| of the Department have appeared on several occasions before
| committees of the Congress -- in both the House and the Senate --
to discusas Justice's serious concerns about the extension of the
1978 Act to the Department in any form, Oyr analysis of the
| report discloses that the previously expressed concerns of the
; Department have not been fully addressed. GAO has recognized
Sefconwnent1 . several of the significant concerns raised by the Department,
' but has commented on them without making any substantive
I assessments of their impact on the Department's mission and
[ responsibilities. Without such assessments, there is no
demonstrable basis for the Department to consider adoption of
the conclusions and recommendations set forth in the report.
It appears that the report was designed and presented as a
policy statement in favor of an IG, rather than as an audit
report presenting facts that support the need for such a major
functional realignment.,

‘ As for the Department's audit function, any belief that the
See comment 2. . Departmental Audit staff is without mandate or authority is
unfounded. The Audit Staff has the authority it needs to

effectively conduct and coordinate audir efforts within the
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Department, 28 C.F.R, 0.75(h) states that the Assistant
Attorney General for Administration (AAG/A) is responsidble
for formulating Departmentwide audit policies, standards, and
procedures, and for directing internal audits of all organi-
zations, programs and functions of the Department, and audits
of expenditures made under the Department's contracts and
grants. 00J Order 2900.1C charges the Audit Staff with the
execution of these responsibilities under the direction of
the AAG/A. A broader mandate in the area of audit would be
difficult to conceive.

The agsertion that the Audit Staff lacks the power or influence

i within the Department necessary to coordinate its audit
activities with other organizations can be refuted by its
Departmentwide jurisdiction; by its complete independence in
selecting organizations, programs, and functions to be audited
and in establishing the scope of such audits; and by its
authority to establish and maintain the Department's audit
resolution and follow-up tracking system on audit reports until

final resolution. The Audit Staff's influence is also demon-

| strated by the Attorney General's Order (DOJ Order 2900.5)

; which establishes responsibilities for the detection of fraud

! or mismanagement on the part of Department officials or

: . employees, and by the fact that results of certain Audit Staff

1 reports go directly to the Deputy Attorney General or to the

| Attorney General.

See comment 3, GAO also questions the organizational independence of the Audit
Staff, Although the Audit Staff ordinarily reports to the AAG/A
in charge of the Justice Management Division (JMD), it does not
do so with respect to audits of programs and activities of JMD.
DOJ Order 2900.1C states that the results of audits of the JMD
will be reported to the Attorney General. Also, as stated above,
the Audit Staff can select the subjects of its audits, conduct
those audits as it sees fit, and make such reports and recom-
mendations as it deems appropriate.

Turning to GAO's comments on the Department's internal investi-
gative units, we see a serious misunderstanding by GAO of the
investigative reporting structure in the Department. In the
text and its accompanying illustrations, GAO repeatedly represents
See comment 4 that the internal investigative units are not, or do not appear

' to ba, independent because of the levels of review that their
investigative results supposedly go through before they reach
the Attorney General. The problem is that GAO failed to indicate
that there is .a dual reporting structure in place: all misconduct
matters are reported to the Office of Professional Responsibility
(OPR) and to the head of the component in which the unit is
located. Each investigator in each unit, and every internal
investigative unit head, is very much aware that normal raporting
can be ignored by coming directly to OPR if there is ever a
question about the propriety of reporting any aspect of any
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misconduct matter to a departmental official. (Moreover,
nowhere in its report does GAO refer to the Attorney General's
February 16, 1982 memorandum to all employees advising them

of their affirmative obligation to notify OPR promptly of
allegations of misconduct on the part of Justice Department
amployees. )

Further in this regard, it has historically been the case,
| largely due to every Attorney General's strong support, that
i the internal investigative units look to OPR as the Attorney
| General's umbrella component in the Department where all
| substantive reports can and should be directed, where certain
\ determinations about the course of an investigation can be
Seéconwnents, made, where liaison with the Criminal Division and other
| investigative entities can be effected, where investigative
i assistance and advice can be obtained, and where requests for
such things as additional funds and other resources can be
‘ endorsed and facilitated. Contrary to what GAO asserts, the
! Attorney General's Office of Professional Responsibility has
! always served, and continues to act, as the one place in the
! Department of Justice where any internal investigative unit,
: any audit unit, 2r any employee can come for direct, timely,
. and unfettered access tO the Attorney General on matters
: appropriate for his review,

Wwe acknowledge that "authority," "independence,", "coordinatior,”
; and "fnllow-up" are critical elements in an effective audit and
Se¢convnen16, i1avestigative operation. However, these elements are being

carried out =2ffectively in the Department, and GAO's IG proposal
would do little to enhance our audit and investigative capa-
»tlities. This is not to say that »ur audit and investigative
activities should not De subject to scrutiny. These activities
need to be and will be subjected to periodic evaluation to Dbe

| sur2 that they remain =2ffective and meet specific and changing

| management needs. Should any of the critical elements need

| str2ngthening, the mechanisms £or str2ngthening them -- vlia

! the 1ssuance of new or ravised operational directives, etc.

| -- alrzady exist and do not require legislative author:ity.

In terms of the legal implications of GAO's recommendation, we
See comment 7. cont:nue to helieve that a “lanket extension of ths [1spector
General Act of 1978 or tailoring of the legislation in any form
would not be a prudent decision. Such a r2organization would
disrupt the core functions of the Department and undermin2

the accountability of its officials for the Departmant's
activities.

The primary issue is that Justice's operations concentrat2 on law
enforcement activities rather than on the monitoring of contracts,
grants, and other activities related ro the disdbursement Of,
faderal funds. The functions of the Department to investijate, to
prosecute, and to i1nstitute, litigate, and sattle law suits,

Se¢ comment 8.
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Seé comment 9.

See comment 10.

require that broad-based discretion be entrusted to the Attorney
General., He must have clear authority and he must be accountable,
Any infringement upon the Attorney General's role as the chief law
enforcement officer of the Nation will directly undermine his
authority and accountability.

The Department's opposition to establishment of an IG function
involves three major legal concerns:

1. The Inclusion of the Department of Justice Under the IG
Act Would Superimpose an IG Over the Present Authority
of the Attorney General

The Nation's chief law enforcement officer is the Attorney
General, Within the Office of the Attorney General 1s the
final and ultimate repository of prosecutorial power. The
power of investigation, indictment and prosecution 1s of
far greater breadth than any IG. These responsibilities --
to investigate, to prosecute, or to institute litigation,

when such 1s necessary to uphold federal law -- require
that bdroad-based discretion be entrusted to the Attorney
General.

A diffusion of this responsibility would result by the
extension of the 1378 IG Act to the Department, For
example, under the 1978 Act, the role of the IG includes
providing policy direction in an agency for investigations
and conducting investigations he determines appropriate.
The head of an agency may not preclude or interfere with
an investigation of an IG. This wide authority of present
statutory IGs would impact adversely upon the government's
law enforcement efforts 1f such power was to be lodged in
a Justice IG, It would conflict with the very responsi-
sility committed to the Attorney General under present law.
This digstinction has been recognized by the Congress. At
the time it created IGs for other agencies, the Congress
declared that 1t would be "undesirable to impose an
Inspector JGeneral, who is basically a law enforcement
2f€icial, on law enforcement agencies.”" S. Rep. No. 1071,
95ch Congress, 2nd Sess. at 14(1978).,

2. The Inclusion of the Department of Justice Under the IG Act
would Allow an Independent [G to Interfere with or Jeopardize
Ongoing External Investigations and Prosecut1ons

With respect to prosecutorial decisionsg, the establishment
of an IG would engraft a new review process on existing
procedures that is unnecessary and would diminish the
flexibility and candor necessary to the proper exercise

of prosecutorial discretion, 1In addition to the general
conflict between review of prosecutorial decisions by an
1G and the principle of the independent exercise of
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See comment 11,

prosecutorial discretion, there are certain instances in
which the general prohibitions in the IG Act on inter-
ference with investigations and the issuance of subpoenas
by the 1Gs would directly conflict with existing review
procedures in the Department. Also, it appears that as

a general matter, the Attorney General would be powerless
to direct the IG to postpone or delay an investigation
that the Attorney General determined could jeopardize an
ongoing investigation or prosecution.

3. The Inclusion of the Department of Justice Under the IG
Act Would Require the IG to Disclose Sensitive or Classified
Information

The Department's concerns over the blanket extension of

the G Act include the reporting requirements under the
Act. The Act requires a semi-annual report summarizing

the activities of each IG during the immediate preceding
6-month period. It is further required that within 60 days
of the transmission of the above-described report to the
Congress, the head of each establishment should make copies
of such reports available to the public upon request. The
ceport which would be required both to Congress and the
public does not address the need to protect from disclosure
ongoing investigations and techniques, sensitive
confidential sources, c¢lassified information, litigation
material and other similar sensitive information contained
in Department files. Unlike other agencies, these
activities are the major functions of the Department of
Justice. The only way to protect such information is to
limit those who have access to it and to ensure that the
agency holding the information nhas control over its use

and dissemination. If such information were contained

in the reports required of the IG, the risk of compromise
is jreatly increased because of the number of people who
would necessarily have access to the reports, even if

the reports were not required to be released to the

pudblic.

In conclusion, aside from the real lejal concerns articulated above,
the Department has always held that the funztions of the Office of
Professional Responsibility and the Audit Staff are being carried
out efficiently and effectively without the creation of a statutory
Office nf Inspector General and without blurring the clear authority
of the Attorney General to both carry out the Nation's law enforce-
ment role and oversee enforcement action necessitated by the audit
and internal investigative functions,
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We appreciate the opportunity to respond to your report while in
draft form,

W. Lawrence Wallace
Assistant Attorney General
for Administration
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GAO Comments

(911047)

The following are GAO’s comments on the Department of Justice letter
dated October 16, 1985.

1. No change to report. See page 11.

2. Despite provisions of Justice Order 2900.1C, the organizational place-
ment, reporting channels, and audit resolution and follow-up systems of
the Department’s various audit staffs present the appearance of a lack
of independence.

3. Report amended. See para. 5, p. 18.

4. Though Justice states there is a dual reporting structure for investiga-
tions, it is not a formal one. All misconduct matters are normally
reported to OPR and to the head of the unit where the investigators are
located. Any investigator or investigative unit head may, if he/she
deems it advisable, report misconduct matters only to OPR.

5., 6., 7., and 8. No change to report needed because comments restate
information provided in the report.

9. No change to report needed. Agency comment addressed in para. 4 on
page 24.

10. No change to report needed. Agency comment addressed in para. 3
on page 25.

11. No change to report needed. Agency comment addressed in para. 4
on page 26,

?rU.8. GOVERNMENT PRINTING OFFICE:? 9 86 ~4 9 1 =234t 002 7
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